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The proposition is further advanced that there is a positive obligation on the State deriving directly from Canadian Charter principles to ensure social justice. This issue is examined in the context of the Supreme Court of Canada decision in Gosselin. 2 The latter case concerned the protected security of the person and equality rights of welfare recipients as related to the Canadian Charter and the Quebec Charter of Human Rights and Freedoms (1975 "Respect for the inherent dignity of the human person, commitment to social justice and equality, accommodation for a wide variety of beliefs, respect for cul-* Sonja Grover is an associate professor at the Faculty of Education, Lakehead University. Her area of research is in human rights with a focus on children's rights. She has a special interest in disadvantaged children. She has published extensively in this area in international journals and is currently writing a book for the University of British Columbia Press on children's rights for their Law and Society series. She is also a registered psychologist in Alberta Canada and in New Zealand who has worked with children and youth in crisis. tural and group identity, and faith in social and political institutions which enhance the participation of individuals and groups in society." 6 These fundamental principles relating to full societal participation for all, equity, and social justice thus reflect democratic values. As stated in Oakes: "The underlying values and principles of a free and democratic society are the genesis of the rights and freedoms guaranteed by the Charter and the ultimate standard against which the limit on a right or freedom must be shown, despite its effects, to be reasonable and demonstrably justified." 7 In a democratic society then there would seem to be no acceptable basis for the marginalization of individuals or groups of individuals. Hence, the democratic State invests, for instance, in welfare schemes to assist in the reintegration of those on the fringes of society due to financial hardship. It expends a level of resources on such programs that it contends will maximize the effectiveness of the reintegration effort for the most welfare recipients. The fact, however, that some people may yet be marginalized or fall through the 'safety net' is considered by both government and the Courts as to be expected as indicated by the following statement by the majority in Gosselin: "The fact that some people may fall through a program's cracks does not show that the law fails to consider the overall needs and circumstances of the group of individuals affected, or that distinctions contained in the law amount to discrimination in the substantive sense intended by s. 15(1)." 8 There appears in Gosselin 9 then little recognition of the fact that without government willing to assume a positive obligation to ensure reasonable access to subsistence welfare under an existing legislative scheme there will always be significant numbers of persons 'falling through the cracks'. The latter situation, on the view presented here, constitutes a violation of democratic principles relating to universal full societal participation. In order to allow for the integration of all in the society, the State must then not simply refrain from depriving people of constitutional protections, but also assume a positive obligation in this regard. Section 15(2) of the Canadian Charter 10 involves the State assuming such a positive obligation via affirmative action programs designed to right historical injustices and promote equity. The plight of Indigenous Peoples 11 in Canada, however, provides one of the most striking examples of the State's failure to meet its positive obligations in regard to the s. 7 Charter right to security of the person as it relates to economic security of
